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§382.17

with respect to the information that is
within the scope of the audit.

(f) Consultation. Before rendering a
written report to a Copyright Owner or
Performer, except where the auditor
has a reasonable basis to suspect fraud
and disclosure would, in the reasonable
opinion of the auditor, prejudice the in-
vestigation of such suspected fraud, the
auditor shall review the tentative writ-
ten findings of the audit with the ap-
propriate agent or employee of the Col-
lective in order to remedy any factual
errors and clarify any issues relating
to the audit; Provided that the appro-
priate agent or employee of the Collec-
tive reasonably cooperates with the
auditor to remedy promptly any fac-
tual errors or clarify any issues raised
by the audit.

(g) Costs of the verification procedure.
The Copyright Owner or Performer re-
questing the verification procedure
shall pay all costs associated with the
procedure, unless it is finally deter-
mined that the Licensee underpaid roy-
alties in an amount of 10% or more, in
which case the Collective shall, in ad-
dition to paying the amount of any un-
derpayment, bear the reasonable costs
of the verification procedure.

[73 FR 4102, Jan. 24, 2008, as amended at 78
FR 23100, Apr. 17, 2013]

§382.17 Unclaimed funds.

If the Collective is unable to identify
or locate a Copyright Owner or Per-
former who is entitled to receive a roy-
alty distribution under this subpart,
the Collective shall retain the required
payment in a segregated trust account
for a period of 3 years from the date of
distribution. No claim to such distribu-
tion shall be valid after the expiration
of the 3-year period. After expiration of
this period, the Collective may apply
the unclaimed funds to offset any costs
deductible under 17 U.S.C. 114(g)(3). The
foregoing shall apply notwithstanding
the common law or statutes of any
State.
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EFFECTIVE DATE NOTE: At 80 FR 36928, June
29, 2015, the heading for Part 383 was revised,
effective Jan. 1, 2016. For the convenience of
the user, the text is set forth as follows:
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CORDINGS BY CERTAIN NEW SUB-
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ephemeral recordings.
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fees.

AUTHORITY: 17 TU.S.C. 112(e), 114, and
801(b)(1).

SOURCE: 72 FR 72254, Dec. 20, 2007, unless
otherwise noted.

§383.1 General.

(a) Scope. This part 383 establishes
rates and terms of royalty payments
for the public performance of sound re-
cordings in certain digital trans-
missions by Licensees in accordance
with the provisions of 17 U.S.C. 114, and
the making of certain ephemeral re-
cordings by Licensees in accordance
with the provisions of 17 U.S.C. 112(e),
during the period commencing from
the inception of the Licensees’ Services
and continuing through December 31,
2015.

(b) Legal compliance. Licensees rely-
ing upon the statutory licenses set
forth in 17 U.S.C. 112(e) and 114 shall
comply with the requirements of those
sections and the rates and terms of this
part.

(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty
rates and terms established in this
part, the rates and terms of any license
agreements entered into by Copyright
Owners and Licensees shall apply in
lieu of the rates and terms of this part
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to transmissions with the scope of such
agreements.

[72 FR 72254, Dec. 20, 2007, as amended at 75
FR 14075, Mar. 24, 2010]

EFFECTIVE DATE NOTE: At 80 FR 36928, June
29, 2015, §383.1 was amended by a. In para-
graph (a), removing ‘‘from the inception of
the Licensees’ Services’’ and adding in its
place ‘‘January 1, 2016,” and by removing
€2015” and adding in its place ‘‘2020’’; andb.
In paragraph (c), adding ‘‘voluntary’ before
‘‘license agreements’’, effective Jan. 1, 2016.

§383.2 Definitions.

For purposes of this part, the fol-
lowing definitions shall apply:

(a) Applicable Period is the period for
which a particular payment to the des-
ignated collection and distribution or-
ganization is due.

(b) Bundled Contracts means con-
tracts between the Licensee and a Pro-
vider in which the Service is not the
only content licensed by the Licensee
to the Provider.

(¢c) Copyright Owner is a sound record-
ing copyright owner who is entitled to
receive royalty payments under 17
U.S.C. 112(e) or 114(g).

(d) License Period means the period
commencing from the inception of the
Licensees’ Services and continuing
through December 31, 2015.

(e) Licensee is a person that has ob-
tained statutory licenses under 17
U.S.C. 112(e) and 114, and the imple-
menting regulations, to make digital
audio transmissions as part of a Serv-
ice (as defined in paragraph (h) of this
section), and ephemeral recordings for
use in facilitating such transmissions.

(f) Provider means a ‘‘multichannel
video programming distributor’” as
that term 1is defined in 47 CFR
76.1000(e); notwithstanding such defini-
tion, for purposes of this part, a Pro-
vider shall include only a distributor of
programming to televisions, such as a
cable or satellite television provider.

(g) Revenue. (1) ‘“‘Revenue’ means all
monies and other considerations, paid
or payable, recognizable during the Ap-
plicable Period as revenue by the Li-
censee consistent with Generally Ac-
cepted Accounting Principles
(‘““GAAP”) and the Licensee’s past
practices, which is derived by the Li-
censee from the operation of the Serv-

§383.2

ice and shall be comprised of the fol-
lowing:

(i) Revenues recognizable by Licensee
from Licensee’s Providers and directly
from residential U.S. subscribers for
Licensee’s Service;

(ii) Licensee’s advertising revenues
recognizable from the Service (as
billed), or other monies received from
sponsors of the Service if any, less ad-
vertising agency commissions not to
exceed 15% of those fees incurred to a
recognized advertising agency not
owned or controlled by Licensee;

(iii) Revenues recognizable for the
provision of time on the Service to any
third party;

(iv) Revenues recognizable from the
sale of time to Providers of paid pro-
gramming, such as infomercials, on the
Service;

(v) Where merchandise, service, or
anything of value is receivable by Li-
censee in lieu of cash consideration for
the use of Licensee’s Service, the fair
market value thereof or Licensee’s pre-
vailing published rate, whichever is
less;

(vi) Monies or other consideration
recognizable as revenue by Licensee
from Licensee’s Providers, but not in-
cluding revenues recognizable by Li-
censee’s Providers from others and not
accounted for by Licensee’s Providers
to Licensee, for the provision of hard-
ware for the Service by anyone and
used in connection with the Service;

(vii) Monies or other consideration
recognizable as revenue for any ref-
erences to or inclusion of any product
or service on the Service; and

(viii) Bad debts recovered regarding
paragraphs (g)(1)(i) through (vii) of this
section.

(2) “Revenue’” shall include such pay-
ments as set forth in paragraphs
(2)(1)(1) through (viii) of this section to
which Licensee is entitled but which
are paid or payable to a parent, sub-
sidiary, division, or affiliate of Li-
censee, in lieu of payment to Licensee
but not including payments to Licens-
ee’s Providers for the Service. Licensee
shall be allowed a deduction from
“Revenue’” as defined in paragraph
(2)(1) of this section for bad debts actu-
ally written off during the reporting
period.
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